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Hi storical Note: This chapter is based substantially upon State of
Hawai i, Hawaii Enploynent Rel ations

Board General Rules and Regul ations. [Eff. 1/3/66;

R Nov. 10, 1983]

SUBCHAPTER 1
GENERAL PROVI SI ONS

8§12-41-1 Scope and construction of rules. This chapter is
adopted to aid the Hawaii enploynment relations board (hereinafter
call ed the board) and
i nterested persons in proceedi ngs under the Hawaii enpl oynent
relati ons act, chapter 377, Hawaii Revised Statutes, as anended.
This chapter shall be construed liberally to effectuate the purposes
and provi sions of chapter 377, HRS. Proceedi ngs authorized under
chapter 377 may be conbined. [Eff. Nov. 10, 1983] (Auth: HRS 8377-
11) (Inp: HRS 88377-11, 377-16)

8§12-41-2 Policy. The policy of the State is primarily to
pronmote peace in |abor relations. Nothing in this chapter shall be
construed to prevent the board fromusing its best efforts to adjust
any dispute arising between enployees and enpl oyers. [Eff.
Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-16)
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8§12-41-3 Definitions. As used in this chapter:

“Al'l union agreenent” shall be as defined in section 377-1,
HRS.

“Board” shall be as defined in section 377-1, HRS.

“Col | ective bargai ning” shall be as defined in section 377-1,
HRS.

“Col | ective bargaining unit” shall be as defined in section
377-1, HRS.

“El ection” shall be as defined in section 377-1, HRS.

“Enpl oyer” shall be as defined in section 377-1, HRS.

“Labor dispute” shall be as defined in section 377-1, HRS.

“Person” shall be as defined in section 377-1, HRS.

“Person enployed in an executive or supervisory capacity” shal
be as defined in section 377-1, HRS.

“Representative” shall be as defined in
section 377-1, HRS.

“Secondary boycott” shall be as defined in
section 377-1, HRS.

“Unfair | abor practice” shall be as defined in section 377-1,
HRS. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 88377-
11, 377-16)

8§12-41-4 Tineliness of filing. Wen by this chapter or order
of the board an act is required or allowed to be done at or within a
specified time, the board for cause shown, at any tine, may:

(1) Wth or without notion or notice, order the period
enlarged if request therefor is made before the expiration
of the period originally prescribed or as extended by
previ ous order; or

(2) Upon notion made after the expiration of the specific
period, permt the act to be done where the failure to act

was the result of excusable neglect. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Inmp: HRS §8377-11,
377-16)

SUBCHAPTER 2
PREVENTI ON OF UNFAI R LABOR PRACTI CES

8§12-41-5 Filing of conplaint. A conplaint that a person has
engaged or is engaging in an unfair |abor practice nmay be submtted
by any party in interest. The conplaint shall be in witing upon a
form provided by the board. The original and four copies of the
conpl aint shall be signed and filed with the board, the original
bei ng sworn to before any person authorized to adm nister oaths or
acknow edgnents. Any conplaint may be withdrawn prior to the
hearing, at the hearing, or at any time prior to the issuance of an
order based there on, upon notion, with the consent of the board.
[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)
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8§12-41-6 Contents of conplaint. The conplaint shall include:

(1) The full nanme and address of the person making the
conplaint, thereinafter referred to as the conpl ai nant;

(2) The full name and address of the person agai nst whomthe
conplaint is nade, thereinafter referred to as the
respondent;

(3) If the charge is filed by a | abor organi zation, the full
name and address of any national or international |abor
organi zation of which it is an affiliate or constituent
unit;

(4) A clear and concise statement of the facts constituting
the alleged unfair |abor practice or practices, including
the time and place of occurrence of particular acts and
names of persons involved; and

(5) The specific sections, subsections, or both, of the |aws
whi ch are alleged to have been violated. [Eff. Nov. 10,
1983] (Auth: HRS 8377-11) (Inmp: HRS 8377-9)

8§12-41-7 Service of conplaint and hearing notice. On the
filing of a conplaint, the board shall imrediately serve upon the
respondent a copy thereof and a notice of the time and pl ace of
hearing. The hearing shall be not |less than ten nor nore than forty
days after the filing of the conplaint or amendnent thereof. Service
may be by delivery to the person, or by mail, or by telegram |If the
board has reasonabl e cause to
bel i eve that the respondent is a nenber of or represented by a | abor
uni on, then service upon an officer of the union shall be deened to
be service upon the respondent. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (lnp: HRS 8§377-9)

8§12-41-8 Answer. (a) Each respondent, within ten days from
the service of the conmplaint, nmay file an answer thereto. An
original and four copies of the answer shall be filed with the board.
| mredi ately upon the filing of this answer, the respondent shall
serve a copy thereof on each of the other parties. An answer of a
party represented by counsel shall be signed by at | east one attorney
of record in the attorney’s individual nane. The attorney’s address
shall also be stated. A party who is not represented by an attorney
shall sign the party’s nane and state the party’ s address.

(b) The answer, when one is filed, shall contain a short and
plain statenent of the facts or the law, or both, which constitute a
def ense. \When an answer is filed, the respondent shall specifically
adm t, deny, or explain each of the facts alleged in the conpl aint
unl ess the respondent is w thout know edge, in which case the
respondent shall so state, and the statenent shall operate as a
denial. Any allegation in the conplaint not specifically denied or
explained in the answer, unless it is stated in the answer that the
respondent is wthout know edge, nmay be deenmed to be adnmitted to be
true, and may be so found by the board. For cause shown, the board
may wai ve any requirement of this section, upon application prior to
or at the beginning of a hearing. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (lnp: HRS 8§377-9)
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8§12-41-9 Failure to appear. |If any party or person, after
bei ng served with the notice of hearing, fails or neglects to appear
on the time and at the place designated in the notice, the board may
apply
to a circuit judge for an order for the party or
person to appear before the board as provided for
in section 377-9(b), HRS. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)

§12-41-10 Anmendnents. Any party may anmend pl eadings prior to
the hearing, at the hearing, or at any tine prior to the issuance of
an order based thereon, upon notion, with the consent of the
board. [Eff.

Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS
8§377-9)

§12-41-11 Mtions by parties. All notions made previous to or
subsequent to a hearing shall be filed in witing with the board and
shall state briefly the grounds for the notion and the relief applied
for. The original and four copies shall be signed by the noving
party and a copy thereof served i medi ately upon each of the other
parties. Motions nade at a hearing
may be stated orally and shall be included in the stenographic report
of the hearing. [Eff. Nov. 10, 1983] (Auth: HRS 8377-

11) (Inmp: HRS 8377-9)

8§12-41-12 Ruling or order. Any ruling or order announced
outside of a hearing shall be in witing and a copy thereof shall be
served upon each of the parties. Rulings and orders announced at a
hearing may be stated orally, and shall be included in the
st enographic report of the hearing. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (lnp: HRS 8377-9)

8§12-41-13 |Intervention. Any person desiring to intervene in
any proceeding shall file a motion in witing or, if made at the
hearing, may nove orally on the record, stating the grounds upon
whi ch the person clains an interest. An original and four copies of
written notions shall be filed. Imrediately upon filing such notion,
the noving party shall serve a copy thereof upon each of the other
parties. The board shall rule upon all such notions and, by order,
may permt intervention in person or by counsel or other
representative to such extent and upon such terns as
it may deem proper. [Eff. Nov. 10, 1983] (Auth: HRS 8377-
11) (Inmp: HRS 8377-9)

8§12-41-14 Wtnesses and depositions. Wtnesses shall be
exam ned orally under oath or upon affirmation, except that for good
cause shown after the issuance of a conplaint, their testinony nmay be
permtted to be taken by deposition under oath or upon affirmation in
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t he manner and effect prescribed by the Hawaii Rul es of Civil
Procedure. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)

8§12-41-15 Application for subpoenas. A party may make witten
application for subpoenas requiring the attendance and testinony of
w t nesses and production of any evidence, including books, records,
correspondence, or docunents, in their possession or under their
control. An application for a subpoena requiring the production of
evi dence shall not be granted unless the evidence is described with
sufficient particularity to enable it to be identified by the
producer. An application for a subpoena whether ad testificandum or
duces tecumprior to a hearing shall be nade to the board. An
application during a hearing shall be made orally to the person
conducting the hearing. Application for subpoenas nmay be nade ex
parte. Upon application, the board or the person to whomthe
application is made shall forthwith issue the subpoena. [Eff. Nov.
10, 1983] (Auth: HRS 8377-11) (lnp: HRS 8377-9)

8§12-41-16 Revocation of subpoenas. Any person, when served
with a subpoena, whether ad testificandum or duces tecum who does
not intend to conply with the subpoena, within five days after the
date of service of the subpoena, shall petition in witing to revoke
t he subpoena. The petition to revoke a subpoena shall be filed with
t he board and served upon the party at whose request the subpoena was
issued. Notice of the filing of petitions to revoke shall be given
promptly by the board to the party at whose request the subpoena was
i ssued. The board shall revoke the subpoena if in its opinion:
(1) The evidence required to be produced does not relate to
any matter in the conplaint or in question in the
pr oceedi ngs; or
(2) The subpoena does not describe with sufficient
particularity the evidence whose production is required;
or
(3) If for any other reason sufficient in |aw the subpoena is
ot herwi se invalid.
The board shall make a sinple statenment of procedural or other
grounds for the ruling on the petition to revoke. The petition to
revoke, any answer filed thereto, and any ruling thereon shall not
become part of the official record except upon the request of the
party aggrieved by the ruling. [Eff. Nov. 10, 1983] (Auth: HRS
8377-11) (lnp: HRS 8§377-9)

8§12-41-17 Enforcenent of subpoenas. Upon the failure of any
person to conply with a subpoena issued upon the request of a private
party, the hearings officer, in the name of the board but on behalf
of the private party, shall institute proceedings in the appropriate
circuit court for the enforcenent thereof, unless in the judgnment of
t he board the enforcenent of such subpoena woul d be inconsistent with
law and with the policies of chapter 377, HRS. Neither the hearings
of ficer nor the board shall be deenmed thereby to have assuned
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responsibility for the effective prosecution of the same before the
court. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)

8§12-41-18 Wtness fees. Wtnesses summoned by the board shal
be paid the sanme fees and m | eage that are paid witnesses in the
courts of the State of
Hawai i, and w tnesses whose depositions are taken and the persons
taking the sanme shall severally be entitled to the sane fees as are
paid for like services in the courts of the State of Hawaii. W tness
fees and m | eage shall be paid by the party at whose instance the
W t nesses appear and the person taking the deposition shall be paid
by the party at whose instance the deposition is taken. [Eff. Nov.
10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)

8§12-41-19 Hearings on conplaint. The hearing for the purpose
of taking evidence upon a conplaint shall be conducted by a hearings
of fi cer designated by the board, unless the board or any nenber
t hereof presides. At any tinme, the board nay designate a hearings
officer to take the place of the hearings officer previously
desi gnated. Hearings may be adjourned fromtine to time in the
di scretion of the board and hearings may be held at such places as
t he board shall designate. The hearings shall be public unless
ot herwi se ordered by the board. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (Inmp: HRS 8377-9)

8§12-41-20 Duty and authority of hearings officer. It shall be
the duty of the hearings officer to inquire fully into the facts as
to whether the respondent has engaged in or is engaging in an unfair
| abor practice as set forth in the conplaint or anended conpl ai nt.
When hearing cases, the hearings officer, subject to this chapter,
may:

Adm ni ster oaths and affirmtions;

Grant applications for subpoenas;

Rul e upon petitions to revoke subpoenas;

Rul e upon offers of proof and receive rel evant evidence;

Cause depositions to be taken whenever the ends of justice

woul d be served thereby;

Conduct and regul ate the course of the hearing, and, if

appropriate or necessary, to exclude persons, including

counsel, fromthe hearing for contenptuous conduct and to

strike all related testinony of witnesses refusing to

answer any proper question;

(7) Hold conferences for the settlenment or sinplification of
the i ssues by consent of the parties;

(8) Dispose of procedural requests or simlar matters,

including all notions referred to the hearings officer by

the board; also to dism ss conplaints or portions thereof,

and to order hearings reopened prior to issuance of the

report and recomrended order;

e N T T T Ve
(o)) OGRWNE
N

N
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(9) Call, exam ne, and cross-exam ne wtnesses and to
introduce into the record docunentary or other evidence;
(10) Make and file the report and recomended order; and
(11) Take any other action necessary under this section and
aut hori zed by this chapter, and perform such ot her
functions as may be del egated by the board to the hearings
officer fromtime to time. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)

8§12-41-21 Transfer of case. In the event the hearings officer
desi gnated to conduct the hearing becones unavailable to the board
after the hearing has been concluded and before the filing of the
report, the board nmay transfer the case to itself for purposes of
further hearing or issuance of a report, or both, on the record as
made or may desi gnate another hearings officer for those
pur poses. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS
8377-9)

812-41-22 Disqualification of hearings officer. A hearings
of ficer may wi thdraw from a proceedi ng whenever disqualification is
deemed necessary. Any party nmay request the hearings officer, at any

time and before filing of the report, to withdraw on grounds of
personal bias or prejudice, by filing promptly upon the discovery of
the alleged facts a tinely affidavit setting forth in detail the
matters alleged to constitute grounds for disqualification. If, in

t he opinion of the hearings officer, the affidavit is filed with due
diligence and is sufficient on its face, the hearings officer shal

be disqualified and withdraw fromthe proceeding. |If the hearings
officer is not disqualified and shall not withdraw fromthe
proceeding, it shall be so ruled upon the record, setting the grounds
for the ruling, and the hearings officer shall proceed with the
hearing or, if the hearing has closed, shall proceed with the

i ssuance of the report. [Eff. Nov. 10, 1983] (Auth: HRS 8377-

11) (Inp: HRS

8§377-9)

8§12-41-23 Appearance by legal counsel or representative. Any
party shall have the right to appear at a hearing in person, by |egal
counsel, or by other representative; to call, exam ne and cross-
exam ne wi tnesses, and to introduce into the record docunentary or
ot her evidence. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11)
(I'mp: HRS 8377-9)

8§12-41-24 Stipulation of facts. At any hearing stipulations
of fact may be introduced in evidence
with respect to any issue. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)
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8§12-41-25 Objections to conduct of hearing. Any objections
with respect to the conduct of the hearing, including any objection
to the introduction of evidence, may be stated orally or in witing,
acconmpani ed by a short statement of the grounds of the objection, and
shall be included in the record. No objection shall be deenmed wai ved
by further participation in the hearing. [Eff. Nov. 10,
1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)

8§12-41-26 Rules of evidence. |In any hearing, the board or the
hearings officer shall not be bound by technical rules of evidence.
However, no hearsay evidence shall be admtted or considered; and al

irrelevant, immterial, or unduly repetitious evidence shall be
excluded. Rules of privilege recognized by |Iaw shall be given
effect. Docunentary evidence may be received in the form of copies

or excerpts, if the original is not readily avail able; provided that
upon request parties shall be given an opportunity to conpare the
copy with the original. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11)
(I'mp: HRS 8377-9)

8§12-41-27 Judicial notice. The board or the hearings officer
may take notice of judicially recognizable facts. In addition, it
may take notice of generally recognized technical or scientific facts
within its specialized know edge; but parties shall be notified
ei ther before or during the hearing of the material so noticed, and
they shall be afforded an opportunity to contest the facts so
noti ced.
[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)

8§12-41-28 Contenptuous conduct at hearing. Contenptuous
conduct at any hearing before a hearings officer or the board shal
be ground for exclusion fromthe hearing. The refusal of a w tness
at any hearing to answer any question which has been ruled to be
proper, in the discretion of the person conducting the hearing, shal
be ground for striking all testinmony previously given by the w tness
on related matters. [Eff. Nov. 10, 1983] (Auth: HRS 8377-
11) (Inmp: HRS 8377-9)

8§12-41-29 Oral argunents and briefs. Any party shall be
entitled, upon request, to a reasonable period at the close of the
hearing for oral argument, which shall not be included in the
st enographic report of the hearing, unless so directed by the person
conducting the hearing. Any party shall be entitled, upon request
made before the close of the hearing, to file a brief or proposed
findi ngs and concl usions, or both, with the person conducting the
hearing who may fix a reasonable time for filing. Copies of the
brief or proposed find- ings and conclusions shall then be served
upon all opposing parties. [Eff. Nov. 10, 1983] (Auth: HRS 8377-
11) (Inmp: HRS 8377-9)
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8§12-41-30 Report and reconmended order. After the final
hearing, the hearings officer or any menber of the board conducting
the hearing shall pronmptly make and file a report and reconmmended
order incorporating findings of fact upon all the issues involved in
the hearing and the determ nation of the rights of the parties; but
t he decision shall be made by the board. No matters outside the
record shall be considered in making its report, except as provided
in this chapter. [Eff. Nov. 10, 1983] (Auth: HRS 8377-
11) (Inp: HRS
8§377-9)

8§12-41-31 |Interlocutory order. Pending the final
determ nation of the hearing, the hearings officer or any nenber of
t he board conducting the hearing, after the hearing, nay nake an
interlocutory order which may be enforced in the sane manner as a
final order.
[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)

8§12-41-32 Contents of report and recommended order. The
report shall contain findings of fact, conclusions, and the reasons
or basis therefor, upon all material issues of fact, |aw, or
di scretion presented on the record. The recommended order shall
contain the disposition of the case which may include the dism ssal
of the conmplaint or require the person conplained of to cease and
desist fromthe unfair |abor practices found to have been comm tted,
suspend rights, imunities, privileges, or renmedies granted or
af forded by chapter 377, HRS, for not nore than one year, and require
to take such affirmative action as will effectuate the policies of
chapter 377, HRS, including reinstatenment of enployees with or
wi t hout pay as nay be deenmed proper. Any recommended order may
further require such person to nake reports fromtime to tinme show ng
the extent to which the person has conplied with the order. [Eff.
Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-9)

8§12-41-33 Consultation on issues of facts. No nmenber of the
board, or its designated hearings officer, who renders a report on a
contested case shall consult any person on any issues of fact except
upon notice and opportunity for all parties to participate, save to
the extent required for the disposition of ex parte matters
aut horized by law. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (I np:
HRS §377-9)

8§12-41-34 Filing of report and reconmmended order. The
hearings officer or any nenber of the board con- ducting the hearing
shall file the original of the report and reconmmended order with the
board and cause a copy thereof to be served upon each of the parties.
Service of the report shall be conplete upon nmailing. [Eff. Nov. 10,
1983] (Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)
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8§12-41-35 Exceptions to report and recommended order. (a)
Wthin ten days, or within such period as the board may allow, from
the date of service of the report, any party may file with the board
one original and four copies of a statement in witing setting forth
exceptions to the report and recomended order or to any other part
of the record or proceedings (including rulings upon a notion or
obj ections) together with one original and four copies of a brief or
| egal nmenmorandum in support of the exceptions and i nmedi ately upon
filing, copies shall be served on each of the other parties. Any
party, within the sanme period, may file one original and four copies
of a brief or |egal menorandumin support of the report and
recommended order. Copies of the exceptions and briefs or |egal
menor anda shall i nmedi ately be served on each of the other parties.
Requests for extension of the tinme in which to file exceptions or
briefs or | egal menoranda under authority of this section shall be in
writing and copies thereof shall be imedi ately served on each of the
ot her parties. Requests for an extension shall be nade to the board
not later than three days prior to the due date.

(b) No matter not included in a statenment of exceptions may
t hereafter be urged before the board, or on any further proceeding.

(c) Should any party desire perm ssion to argue orally before
t he board, request therefor shall be nmade in witing to the board
simul taneously with the statenent of any exceptions filed pursuant to
t he provisions of subsection (a) with a statenment of service on al
ot her parties furnished with such request. The board shall notify
the parties of the time and place of oral argunent, if perm ssion is
granted. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Ilnp: HRS
8377-9)

8§12-41-36 Decision and order. (a) |In the event no statenent
of exceptions is filed as provided in this chapter, the findings,
concl usi ons, and recomrendati ons of the hearings officer or any
menber of the board conducting the hearing as contained in the report
and recomended order shall be adopted by the board and becone its
findi ngs, conclusions, and order, and all objections and exceptions
thereto shall be deened waived for all purposes. However, the board
may order the case closed upon conpliance.
(b) Upon the filing of a statenment of exceptions and briefs,
t he board may:
(1) Decide the matter forthwith upon the record
or after oral argunent;
(2) Reopen the record and receive further evidence;
(3) Close the case upon conpliance with recomen- dations of
the report; or
(4) WMake other disposition of the case.
(Eff. Nov. 10, 1983] (Auth: HRS 8377-11)
(I'mp: HRS 8377-9)

8§12-41-37 Appeal fromthe board. Wthin thirty days fromthe
date of the decision and order of the board, any party aggrieved
t hereby may petition the court of the judicial circuit in which the
party or any party resides or transacts business for review of the

DLIR 12441 Page 12



sane. The appeal shall be taken in accordance with section 377-9(f)
to (i), HRS. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Ilnmp: HRS 8377-9)

8§12-41-38 Appeal fromcircuit court. Any party may appea
fromthe decree of a circuit judge to the suprene court of the State
of Hawaii. The appeal shall be taken in the manner provided in the
Hawaii Rules of Civil Procedure. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (lnp: HRS 8§377-9)

SUBCHAPTER 3

DETERM NATI ON OF A COLLECTI VE BARGAI NI NG UNI'T
AND ELECTI ON AND CERTI FI CATI ON
OF REPRESENTATI VES

8§12-41-39 Determination of collective bargaining unit. A
petition for determ nation of a collective bargaining unit under
section 377-5(b), HRS, may be filed by an enpl oyee or group of
enpl oyees or any individual or |abor organization acting in their
behal f, or by an enployer in the case of jurisdictional disputes or
in any case after a union has requested recognition. [Eff. Nov. 10,
1983] (Auth: HRS
8§377-11) (lnp: HRS 8§377-5)

8§12-41-40 Filing of petition. The petition shall be prepared
on a formfurnished by the board, and the original and four copies
t hereof shall be signed and filed with the board. If it appears to
the board or its designated hearings officer that the petition
presents a question concerning the determ nation of a collective
bar gai ni ng unit, any menber of the board or its hearings officer
shall hold a hearing upon notice to all parties. The notice of
hearing shall be served upon the petitioner and upon any other
interested parties, and shall include a copy of the petition,
and shall set the tinme and place of such hearing.
[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS
8377-5)

8§12-41-41 Hearing on petition. The hearing procedure shall be
governed by the provisions of sections 12-41-20 to 12-41-30, insofar
as they are applicable. Any nenber of the board conducting the
hearing or its hearings officer shall determ ne the facts necessary
for the determ nation of the proper bargaining unit. Upon conpletion
of the hearing, any nmenmber of the board conducting the hearing or its
hearings officer shall nake and file a report and recommended order
regardi ng the appropriate bargaining unit and shall properly serve
notice of the report to all parties involved. [Eff. Nov. 10,
1983] (Auth: HRS
8§377-11) (lnp: HRS 8§377-5)
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8§12-41-42 Procedure following report. Upon the filing of the
report by any nmenber of the board conducting the hearing or by its
heari ngs officer,
all subsequent proceedi ngs shall be governed by the provisions of
sections 12-41-31 to 12-41-38. [Eff.
Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS
8§377-5)

812-41-43 Election and certification as representative. Any
enpl oyee or group of enployees or any individual or |abor
organi zation acting in their behalf or any enployer in the case of
jurisdictional disputes or in any case after a union has requested
recognition nmay petition the board to determ ne a collective
bar gai ni ng representative for all enployees in a unit appropriate for
such purpose. A petition for election may be withdrawn at any tinme
prior to the election upon approval of the board or its hearings
officer. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Ilnp: HRS
8§377-5)

8§12-41-44 Contents of petition. The petition shall include:

(1) The full nanme and address of the petitioner;

(2) The nanme and address of the enployer, the general nature
of the business, and the approxi mate nunber of enpl oyees;

(3) A description of the bargaining unit clainmed to be
appropriate, the approxi mate nunber of enpl oyees
constituting the unit;

(4) The nanes of any known persons or organi zation of
enpl oyees who claimto represent any of the enpl oyees in
the all eged bargaining unit;

(5) A brief statenent setting forth the nature of the question
t hat has arisen concerning representation;

(6) An appropriate showing that thirty per cent or nore of the
enpl oyees within a bargaining unit claimed to be
appropriate have sel ected the collective bargaining
representative to represent them and

(7) Any other relevant facts pertinent to the petition. [Eff.
Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-5)

8§12-41-45 Pre-election conference, stipulation for election,
hearing., and election. |If it appears to the board or its hearings
of ficer that the petition presents a question concerning
representation, a
pre-election conference shall be held between the interested parties,
and the parties may enter into a “Stipulation for Election”, as
prescri bed by the board. The board or an agent of the board shal
conduct the election in accordance with the stipulation. If no
stipulation is consummted, the board or its hearings officer nmay
hold a hearing, in which event it shall serve upon the petitioner and
upon any other interested parties a copy of the petition and a notice
of hearing upon the question of representation, at a time and pl ace
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stated therein. At the hearing, the board or its hearings officer
shall determ ne the facts necessary to conduct the election. All
proceedi ngs under this section shall be governed by the provisions of
sections 12-41-20 to 12-41-30, insofar as they are applicable. If,
upon conpletion of the hearing, the board concludes that a secret
ball ot shall be taken, it may direct that an el ection be conducted in
t he appropriate collective bargaining unit upon such ternms as it may
specify. The formof ballot to be used in any election shall be
prepared as prescribed in section 377-5(c), HRS.

[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-5)

8§12-41-46 Conduct of election and objections.
The agent of the board conducting an election shall nmake a report
containing a tally of votes, serve a copy of the report upon each
party in interest, and transmt a copy thereof to the board. Any
party to the proceeding who desires to file an objection to the
conduct of the election shall do so within five days after receipt of
a copy of the report. The objections shall be in witing and shal
contain a brief statenment of the facts upon which the objection is
based. The original and four copies of the objections shall be
signed and filed with the board, the original being sworn to. The
obj ector shall serve a copy upon each of the other parties. If it
appears to the board or hearings officer that any substanti al
guestion was raised thereby, the board or hearings officer may hold a
hearing upon due notice and shall decide the question before
proceeding to a final determ nation. The procedure on such a hearing
shal | be governed by the provisions of sections 12-41-20 to
12-41-30. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inmp: HRS
8§377-5)

8§12-41-47 Certification of election. Inmmediately follow ng
the election, the board or its hearings officer shall make findings
and shall certify the results of the election, and shall issue a copy

of the certificate to the enployer and each of the persons whose nane
appeared on the ballot, and so notify the parties. [Eff. Nov. 10,
1983] (Auth: HRS 8377-11)

(I'mp: HRS 8377-5)

8§12-41-48 Protested ballots. |If a dispute arises in any
el ection or referendum concerning the eligibility of a particul ar
enpl oyee to vote therein, the ballot of the enployee my be received
under protest by the agent of the board conducting the election. All
protested ballots shall be placed in individually nmarked envel opes.
If the protested ballots are necessary to a final determ nation, the
board or its hearings officer may hold a hearing upon due notice, and
shall decide the eligibility of the enployee. [Eff. Nov. 10,
1983] (Auth: HRS 8377-11) (Inp: HRS
8§377-5)
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8§12-41-49 Runoff elections. (a) The board shall conduct a
runoff election when an election in which the ballot provided for not
| ess than three choices (i.e., at |east two representatives and
“none”) results in no choice receiving a majority of the valid
ballots cast. Only one runoff shall be held pursuant to this
section.

(b) Enpl oyees who were eligible to vote in the election and
who are in an eligible category on the date of the runoff election
shall be eligible to vote in the runoff el ection.

(c) The ballot on the runoff election shall provide for a
sel ection between the two choices receiving the | argest and second
| argest nunmber of votes. Upon the conclusion of the runoff el ection,
the provisions of sections 12-41-46 to 12-41-48 shall govern, insofar
as applicable. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Ilnp: HRS
8§377-5)

SUBCHAPTER 4
REFERENDUM CONCERNI NG ALL- UNI ON AGREEMENT

812-41-50 Authority for all-union agreenent. An enployer nmay
enter into an all-union agreenent with the bargaining representative
of the enployees in a collective bargaining unit, unless the board
has certified that at |l east a majority of enpl oyees has acted to
rescind the authority of its bargaining representative to negotiate
an all-union agreenent within one year preceding the date of the
agreenent. [Eff. Nov. 10, 1983] (Auth: HRS 8§377-11) (Inp: HRS
8377-6)

8§12-41-51 Rescission of authority and petition.
A petition to rescind the authority of a |abor organization to make
an all-union agreenent requiring as
a condition of enploynment nmenbership in the | abor
organi zation may be filed by an enpl oyee or group of enployees on
behal f of thirty per cent or nore of the enployees in a bargaining
unit covered by such an agreenent. One original and four copies of
the petition shall be filed with the board. The petition may be
wi thdrawn only with the approval of the board or its hearings
officer. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Ilnp: HRS
8377-6)

8§12-41-52 Contents of petition. The petition shall include:

(1) The full nanme and address of the petitioner;

(2) The nanme and address of the enployer, the general nature
of the business, and the approxi mate nunber of enpl oyees;

(3) A description of the appropriate bargaining unit or the
bargaining unit clainmed to be appropriate, and the
approxi mat e nunber of enployees within such unit;
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(4) The nanme and address of the | abor organi zati on whose
authority it is desired to rescind;

(5) An appropriate showing that thirty per cent or nore of the
enpl oyees within an appropriate unit desire to rescind the
authority of the | abor organization involved; and

(6) Any other facts which the petitioner considers relevant to

the petition. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Inmp:  HRS
8377-6)

8§12-41-53 Election to rescind authority on hearing. \Were a
petition has been filed pursuant to section 12-41-51 and it appears
to the board or its hearings officer that the petitioner has nmade an
appropriate showing that thirty per cent or nore of the enployees
within a unit covered by an agreenent between their enployer and a
| abor organi zation requiring nenmbership in the | abor organization
desire to rescind the authority of the | abor organization to make
such an agreenent, the board shall proceed to conduct a secret ball ot
el ection of the enpl oyees involved on the question whether they
desire to rescind the authority of the | abor organization to make
such an agreenent with their enployer. 1In any case in which it
appears to the board that the proceeding rai ses questions which
cannot be decided wi thout a hearing, the board may issue and cause to
be served on the parties a notice of hearing at a time and pl ace
fixed therein. The board or its hearings officer shall fix the tinme
and place of the election, eligibility requirenents for voting, and
ot her arrangenents of the balloting, but the parties may enter into
an agreenent, subject to the approval of the board or its hearings
officer, fixing the arrangenents. In any consent agreenents,
provi sions may be nade for final determ nation of all questions
arising with respect to the balloting by the board or its hearings
officer. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Ilnp: HRS
8377-6)

8§12-41-54 Conduct of hearing. The method of conducting the
hearing and the procedure followi ng the hearing shall be governed,
i nsof ar as applicable by sections 12-41-20 to 12-41-30. [Eff. Nov.
10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-6)

§12-41-55 Balloting and the post-balloting procedures. The
met hod of conducting the balloting and
t he post-balloting procedures shall be governed by sections 12-41-46
to 12-41-48. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS
8377-6)

SUBCHAPTER 5

COVPUTATI ON OF TI ME AND CERTI FI CATI ON
OF DOCUMENTS
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8§12-41-56 Conputation of tinme. In conputing any period of
time prescribed or allowed by this chapter, the day of the act,
event, or default after which the designated period of tine begins to
run, shall not be included. The |ast day of the period so conputed
shall be included, unless it is a Saturday, Sunday, or a | egal
hol i day, in which event the period runs until the end of the next
day, which is not a Saturday, Sunday, or a |legal holiday. When the
period of tine prescribed or allowed is | ess than seven days,
i ntermedi at e Sat urdays, Sundays, and holidays shall be excluded in
the conputation. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (lnp: HRS 8377-6)

8§12-41-57 Certification of docunents. The secretary of the
board or, in the event of the secretary’s absence or disability,
whosoever nay be designated by the board, shall certify copies of al
papers and docunments which are a part of any of the files or records
of the board as may be necessary or desirable fromtine to
time. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8377-6)

SUBCHAPTER 6
DECLARATORY RULI NGS

8§12-41-58 Petition for declaratory ruling. Any interested
person may petition the board for a declaratory ruling or order as to
the applicability of this chapter. The original of the petition
shall be filed with the board and copies of the petition shall be
i mmedi ately served upon all parties to the proceedings. Any party to
the proceeding, within five days after service thereof, may respond
to the petition. [Eff. Nov. 10, 1983] (Auth: HRS §91-8,
8§377-11) (Ilnp: HRS 8891-8, 377-9)

8§12-41-59 Mtion for intervention. Any person desiring to
intervene shall make a notion for intervention, stating the grounds
upon which the person clains
to have an interest in the petition. [Eff. Nov. 10, 1983] (Auth:
HRS 8377-11) (lInp: HRS 8377-9)

8§12-41-60 Declaratory order. The board or its hearings

of ficer shall proceed, upon the petition
and responses, and subm ssion of briefs, to make a determ nati on.
The determ nation shall be made by a declaratory order, with |ike
effect as in the case of other decisions and order of the board, and
shal | be
i medi ately served upon the parties. [Eff. Nov. 10, 1983] (Auth:

HRS 8377-11) (Inp: HRS 8377-9)
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SUBCHAPTER 7

PETI TI ON FOR A TEMPORARY RESTRAI NI NG ORDER
AND TEMPORARY | NJUNCTI ON

8§12-41-61 Filing of conplaint. Wenever a conplaint is filed
with the board pursuant to section 380-14(b) and (c), HRS, the board
may petition any circuit court of the State within the circuit
wherein the unfair |abor practice in question is alleged to have
occurred or wherein the person or persons reside or transact business
for appropriate tenporary relief or restraining order. Upon the
filing of the conplaint, the board shall cause it to be served
i mmedi ately upon the respondents. [Eff. Nov. 10, 1983] (Auth: HRS
8§377-11) (Inp: HRS 8380-14)

8§12-41-62 Prelimnary investigation. Whenever it is charged
t hat any person has engaged in an unfair |abor practice within the
meani ng of section 377-7(5), (6), (7), (8), and (9), the board shall
cause a prelimnary investigation to be conducted forthwith and the
prelimnary investigation shall be given priority over all other
cases except cases of |like character.
[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8380-14)

8§12-41-63 Procedure in conducting prelimnary investigation.
The prelimnary investigation shal
be conducted by the board or by its hearings officer
in such manner and at such places as shall be deemed suitable and
appropriate under the circunmstances
with due regard for the purpose and intent of
section 380-14(b) and (c), HRS. AlIl proceedings conducted in the
course of the prelimnary investigation nay be ex parte and the board
or hearings officer may proceed wi thout the presence of all parties
concerned. The board or the hearings officer shall give notice
immedi ately to all parties concerned regarding the prelimnary
i nvestigation, and shall afford reasonabl e opportunity to all parties
concerned to present all relevant and material facts pertinent to the
inquiry. [Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (lnp: HRS 8§380-
14)

8§12-41-64 Petition for injunctive relief. [If, after
i nvestigation, the board or its hearings officer has reasonabl e cause
to believe that the charges contained in the conplaint are true, and
that there exists probable cause for the issuance of injunctive
relief by the courts, as provided by section 380-14, HRS, it shal
petition any circuit court of the State within any circuit where the
unfair | abor practice in question has occurred, or is alleged to have
occurred, or wherein such person or persons reside or transact
busi ness, for appropriate injunctive relief pending the final
adj udi cation of the board with respect to such matter in accordance
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with and subject to the provisions of section 380-14(c), HRS. [Eff.
Nov. 10, 1983]
(Auth: HRS 8377-11) (Inp: HRS §380-14)

8§12-41-65 Hearing on conplaint following injunctive relief.
Whenever tenporary relief or a restraining order pursuant to section
380-14(b) and (c), HRS, has been procured by the board, the conpl aint
whi ch has been the basis for such tenporary relief or restraining
order shall be heard expeditiously and the case shall be given
priority by the board in its successive steps follow ng the issuance
of the conplaint over all other cases except cases of |ike character.

[Eff. Nov. 10, 1983] (Auth: HRS 8377-11) (Inp: HRS 8380-14)

8§12-41-66 Disposition of injunctive relief. Upon a hearing on
the conplaint, concerning which the board has procured tenporary
relief or a restraining order pursuant to section 380-14(b) and (c),
HRS, the board or its hearings officer dism sses the whole or part of
the conplaint, the board shall forthwith suggest to the circuit court
whi ch issued the tenporary relief or restraining order the possible
change in circunmstances arising out of the findings and concl usions
of the board or its hearings officer. [Eff. Nov. 10, 1983]
(Auth: HRS 8377-11) (Inp: HRS §380-14)

SUBCHAPTER 8
AMENDMENTS TO THE RULES

812-41-67 Adoption, anendnent, or repeal of rules. Any rule
may be adopted, anended, or repealed by the board at any tinme in
accordance with
section 91-3, HRS. [Eff. Nov. 10, 1983] (Auth: HRS 8§891-3, 377-11)

(I'mp: HRS 8891-3, 380-14)

8§12-41-68 Petition for adoption, anmendnent, or repeal of
rules. Any interested person may petition the board in witing for
t he adopti on, anmendnment, or repeal of a rule. An original and four
copies of the petition shall be filed with the board, and shall state
the rule proposed to be adopted, amended, or repeal ed, together wth
a statenment of grounds in support of such petition. Upon subm ssion
of the petition, the board shall consider the same and may thereupon
ei ther grant or deny the petition in whole or in part, conduct an
appropriate hearing thereon, or make other disposition of the
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petition. Should the petition be denied in whole or in part, pronpt

notice shall be given of

t he denial, acconpani ed by a sinple statenent of

t he grounds unless the denial is self-explanatory. [Eff. Nov. 10,
1983] (Auth: HRS 8§8891-3, 377-11) (Inp: HRS 8§891-3, 380-14)

DLI R 12241 Page 21



